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M r. Justi co

An d.

\M r. Jusii ce

In the S1-rprems Court of Bangladosh

Ili tCr iourt Di. vi si on.

(SpeciaJ. 0 ri\6ini Ju]'isdi ctio-n)

lld. AbduL lfiatin.

I

A. F.UI.Abdur' Rai1m an..''

' ?rit P o i:iiio n i';o.2561_ of 200 5,

f 11 tha m[}tbor of:

An a.Dpl-i c.ltion undor Article 102 of ro

Constitution of the poopl_os Republic of
Ban fJedc sh.

Ancl
In the naLtor of:

r Abclul Momcn dro v;dhury and others.
/../ -vs.-

Batr,{ ado sh and othors
Dr. Knna-l Ilossain with

. Mf .Abdul- l{omsn Cho w6hurf\(in ?or6on)

.. for the pctitionor.
Nr:.nazik -nf-;o:-i{, i.a. c. {

;.. for thb Re spor.rdo.rltNo . 1.

,' M'd. Ibdul M a\in- J :

thls rule Yras

Bangladssh, ana (Z)
I

to wAy they ehoul d
\(

from ths condid.atos

tho 24th May, AOO 5.

lssuod ca].Linfi upon tho rospo_ndent Nos. 1r

Banf,Jadesh nloction Coinmission to sho rv causs a.s

'/not bo rlirosted to securs to ths votors particularl

, for tha eLoction to tbo parliamertt lHouso of theI -.,
Qft

I
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of tho notlon) ln tho fo rn of info rmations disclosing tho pss-t

cortairi facts neccssary for mal(lneiof tho candldatss includin4,

correct choico for ci ldidates.

This vrit Betltien has boen filed by r.AbrluhHomcl Ctro udhur.y

and trlo other learncd advocatss of this court in tho fo t.'n of ru.bli c
ll

,lipterest l-iti.l]aLion arrC/bhis mle is nbt beinc o!r,ose.l by arri)
I

rospon0ellt . ll. tlana:- ]locsain, loarnaC Lrnecl. aFDe.,r.qd in thc

natter and supportcd tilc case 6f the petiiionor. Tho learnei Denuty

i\ttorncy Ger,erol aDpqarin{ for' Lh: stato hovever sr-\lrrris ihnt sinco
I l/
no notice was servcd rllon l,llc rovel:nncnt thc:y' hav: no inij LI'uction irl

the mattcl:. Hov/ovor iro nrays -to r tinl but t\is Corilt Coos not foel it

nocessary to adjourn tho mattor. - I

Tl'r.e case of the potitlonero ,in short, is thdt thci' sls conlnitted
)

socIaJ. \"p r:k ers and po-l-itical- activists for bring'ing social, ccotlomical

and nolitica.l justice to thc pcoplo .,'It alpoars that-the potitioners

filod thls -application olt of thsir senso of drty as rnandated by

Aitj.clo 21 (1) of tho Constitutlon of the R(tj.*jrdaE !eoplas Ropubiic

of Eandadosh. It has fulther boon agser{od that ths rot!"! .ru orl
I

utmost importarco add rtlley. l'lavc ritrht to el"sct or rsject a- caldiclats on

the basls of a[tocodents and last porformanco of the carrdldate end
-\l ./

vrhother they sre. compotert _1o dischargo the function as a, l- are n8kdr and

I

re,p_roeent tho pooplo 1n tho Houso o! thb Nation. {le frlrthor caso of
l

tho gotitionor is that tho Elsction Comnission sfouLd soe anC it ls

lnperatlvo upon thorn thet tho r0uscLemen, blad( markotei un6ducatsd
I

I
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unoducatod person shoulcl not havo arly cha$co of being olected Bs

ropfosontative of tho pe9ple and 1f unsclapulous,p€rsons aro

th6y let1l maks prcrrlsion for thsir =ol-f tggra"ii osrnent end vril1

r"p""""rri thc peoplo by Tthom they ara made rentesent&tivos'qho
l

,further casg of tho potitioners is tbat the votors aro ontitled to
/

-kno,l tho following larti cul-ars of a ca-ndidf,t0.

' \'". Acadeni c qualli fi cation. 1 *\

fleciod
not

,/lb. flbethere ho

c.'Yh e thar ttro r.c

l

- ,1.Pro f essioll

f .l',lhother he

I

is acc[roJ i'] tny crlminaf case ot proscnt

rlas'a.ny pa,st rocord. of ci'ir0ij1al- case and the

-R o 6u1t.
)

1-
b,."4f

/ftayea in dl vi duaf,1y

tho p eor51e.

/ O ccLrn atio tr,

*a" ,'ur:ljrt""*t menber earll6r anc \thsrolo ho

ar1d. col,:1. e cLlvclt/ in f1r1fillin,g the corunitment io

f,. Dcscr{T'Lion of nssorta rrlJ li,abilirt of
I \l

tire candi date and

cl op endani of 'th c candidatos. ,)
( f.t. Pafticu19.rs ir-rd alnoLltli: of loan td{en frorl ba'I* at1c1

I'inancia.l institLltiolls dcalili 
"'i: 

th fublic notrcy porsonallyt Jointl-y

or by dopendcllt or loan t3lton bV Lllc Compclly from Banl: v/nore thc

).candid;ts is chalrmanr or '14 arlsldnE Director. or Dlrector etc'

l?s havs hoard 1,11'. Ab&ll Uor0cn Cho vtclhLrr{ , the potitiondr'\ '
I

lio. 1 of thlJ caso Y/i'ro \ is also a ppactlclnF advocate of tirls Court'Hs
/.\

- 
"ubnits 

'rnt, poto is a Repnbllc and our constitutlon profrCos foI

tt{
A'otornmont \ri ttr consont of thc pcoolo an'l Buch fovefi)"nont is orl].y

j

(
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\,posslble shon thoj cs.rr slect .rcir representatives by fros falr srrd

t\
t ranspaiont eloction. But unlcssl thoy ltavo knoy,Lod6o about the

particulars Btated, in D axagraph -35 of tho (v"i,t llntition as quotod.
l

abovo it vdll $ot bo possibl-e on tho,part 6f tho voters to leke use of
L

ths ridrt to voto and sl-dctlon ,lr111 be noaoingloss. Thsrefore it {s
necessary to sscure to the votors information about the cajrdidatos

\
as sousht for tn tho rht potltlon. Ho further pl*ral that Arbic].o l*[
l-18 of the Constltution prol'l"dos for tho Croation of thc Electiorr

Comrnission for BB.nd"adesh ajr d ATricle 119 of tho Constitutlon Spoaks

of tho functiog' of'the . loction Conmissi,on xdr arld re nloctiol
Conrnission iras the pl er-Lary irolrer o f a, tp erint en donto , clircctiol q
nlrC c6ntrol for hol.lin/ free fairs aI.J tralsp'Crent elpcblr.rrr,lio furl,hcr.l1

sut,rnite tl'rat vii.i on a po?rcrl is 6;i rirri: by tho sLatute or Constitutior] it
)

incluCos sl.1 locessary po\'/ors to secrrr.e the objcct &f tho,.]_a!v. Jn

suptrort of his contcrLtion ltc liac I'cfcrred to Llre cas,s of lrrr jitjur
Ralman Vs, Ball{J-a,fcsh repor-bcC in 4.1 Ul,n(An) 111, rthile injjcilrebit1n\,
nrticlc 1?2(2) of the constitLrtion oul Apr:,ellatc Did-sion hclc as

rt ndcr: -
\

"9q. fne qrart o.fl lo''jslative po!,or in the !1.o]riso to Article
117(Z) is plsnary in rlaturo . rlnyo!1e lerrying a partibular po 

",e 
r-\ or

a1lo{inf, a Linitatiorr o.t1 a Doqor, rnust show that tho Iolqor does not

oxist oJ, the constitrrtron eq)reesly or bJ, nscessa ry implications rinrlts

/tho po rivor . Thorc can bo no prc"u^otlJn by a 
i 
cour.t sf a l"imitoa falt

/
of logisLativo ?owor bocause to limit/the 6rant of Is4lislative poyror'u^



@

te
Ep
ffs

g,F

L 5-
po\Yor 1s a, constituont arrd llot a ;i.rOl cia-f furlctlon.'t,

\
He alEo fcferred to th€ case of Rashid AI.ms d Vs. Ths Statc

roportsd in 21 (sc)Drn,'*r.rn trrrt lu"" al-so l\atiatan suprsnro

Court hold ' Koepin4 biris principlo in_fiow, as a.lso tho prlncipls (

lthat in constitu.tlonal prowislon conforring a 11€ht tho Courts oudrt

not to adopt a construction vdrich vnuld unduly roslrlct thot rlr'ht , :

) fbr, E cunstitutlonal prorrlsion is not to be sorislrrsd. rTn any r

natroyr and n od.a:rtl c sonson. The Courts IIust, thergfore. 1earr ln frvour

o f a constructio_n \vhi ch ,'bu1d rondoT ths ri flJ1t , cronfdrrod- by tho
/

Conetitutibn effectlve and oporative in lts fullest a.!:nplitude 'f{54
(/

\rathcr tllan the ono 1',1ri ch qDuld naho it nufatory., ft i,e aJ- so import3nt\\
to gornembor,, 

"" 
potituq oDt by l4unir c.J in pre5idLnts sire{ia.l"

',i
lReferenco lio. 1of 1957 (6) , that it '/ould be wron4l to start rrirh

l

,rpliori iCsa ol tho inljen.biorl of thc Consti 'b,-,-iion anrl tilen ttc tr7

construction to 1ec.J.ge ilr ir11,o tho vrol'Cs'r of thc Consti tubior,' ard

subrLlits iirat r.rh en thoro i$ no prohibiticln in tlro Constitutlon illl'l'
Articlo 119 thtb Cour.t can direcl; th.e ro:rDordeni l1o. 2 to fur|LiFh

iho se narti- cutor.'" o. affldavits,'t

Dr F 3ns-1 llossain, thc 1eirl'nod Sellior ccllnsel anpearin{ in
l)

support of, tho pe];itioncr has .iiiorr/oa to tho.case of ttnion of In,lie,

Vs. issociation for Dc,nocratic licforrn.r ai.l ancthcT roporbcd in
( ZOOZ)1 I SCC lefardinc iilt'ornrctation of Arthcl,s 324 of tho fn,lj,a,1

Constituti-on rJtti ch is sillilar 'uo our Artlc1€ lt9 ot ,thn. Constitrrtlon

and subnlts that it is gsscnti,al. that the nast o{_ a cattCidate shoul-d

hc

any

by

he

./

€,.
/fu_,*
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sl'ri?uld bs olFjOlosed to tlro voters sl1'J 1ille dj'roctlon Plaxerl for shoul-d bc

)

lssuod by tbis court.He furthor ar'slod ihat the poser undor iticlo 1L9 of

lihe Constitutlon'is plonary in cEar3ctor and thorofore in' ortlor to, hold
l'

fres fair and trallspaledt el-cction particulars souqtrt for are ossential

_t\
fo! onablins ths voters to mshe thoir ri d1t cholcs ' 

.)" 
n:" *,* 

"::u"t"o
'fio tho\caso of ?eoplsrs Union for Civil Libertnos (?UCE) a'n'd anothor

-Y3. unlon of Irl(lia arl d anothor rsportod ln (2003)/ 4 SCC' 399?in orcor

to oi?gulncont tho above juCment anothor provlsion nanely' pction 3l-B
I .=':'---,----'---
wa s insertod by RrBtr (E*@t,- ronrosentatioll\ of tho People(-fnira

AienOr,tent) ,t1"tr'2i3O2 anO 
"*'ent 

it t{tas chb'11on6od bsforo the Inclian )

, fias doclarod ultra vlms tho consti"tutlon.
Su!roroe Court iho saJno was uosr'1rBu

O-!fr A"tj- cl-o 119 of ths Ccnstj-tutiorr nrns /as follows:-
I

'!t19. nhs su.psrintcndenJe, Diroqtion 3I1d control of tho

ll
prcfarstlon of thc clcctionrol:Ls of elociicns'to i'hc office of

!rssidont a-rld to par1larneob 8l-\ d iiilc 
'.lo 

l! r'L1c t o f stLclt n1?o'Ji oos sl'r411

vest 1n tho !1sctiot1 Conrmlsslon "'hich sha11t i$ a6colda'nce t{th this
i

Constitution and anY o1;hor Lqw'

,(o) hold eloctiqnl l;o ttre officl of ?r'esilentt 
\,\

' (b) ho1(l elections of ntc'irbcrs of tarl-j-a:tent'
'4 

1' Cc) dolimit the consiitnencios fo& the fllrpo se 9f cloctions to

\l
(

''.
o f e1 e ctions to tl'!o

Parlia"ner1b, an'j'

(d) ?rcparo e1cci;l-on rolls :ilor the Durpose

Office of lrcsiclerlt and io ?atlianent)
l'.br'

4:4
t us{on silal.l Porform srrch r't( Z) Silo lllection coll^1r3Elon srrir-L p j I

1
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flrnctiorls, in aCditicrl Lo, thoso spociflcd in l,ho foreloitrt

O-lauses, as.rnay bc prcscribod by thls Constttution cf or by

an{' o thor lavt. '

)

(-

ftrn

,ffi^
,(1E}} )D\NE#

'<\!azrl

ry,8

From a clore rcaCihf, of a Article 11$ o! the Constitution it

ap!'oars that tho oloction Co misslori.has beon qi-vcn !, plcnary

power of superlntendencc , rlirection and control of tho prol:arat-,'.

ion of the elsctoratr ro1l.s for elocbions a-nd ther:sfoTe 'lirltevor iruxa

povi'er/is necossiiry for tlle ptllTosc\ lnust be lpesurnod. to/ be thsre

unl"oss there 1s en oustor by e;qrress prouislons.In fact thers ca"n

not be ar lavr inconsistent wlth, tlle pufpo6e. In the case rsfelrod to

by nr.Kama1 llogsain '/i'!ilo aplrrocj'ating a-rtd interproting the rolo of

th e - vo tors col obratod. o bservatLon o f Sir lil-nston ghu"chili vivi ft o d

I

in matchless uo!d".htu beeu cluoted bn cl it ',ri-l'l bo profitab:e to

qoo\to thu samo here aFain: - ' ,' \

\ "At tho bottom of al-l tribules pzr.ld to denocracy is the fi.-
\ l_..-

titt].a'rrn, ttuikin 4 into a 1itt1o boothL.t with a litt1s po+ci1'
(

rna,klng a tittts crosB on a littl-e bu1 of papor no arnouni of

rhotorlc or vo 1l,r)l no u o &iscussion cejt /possibly dlmj-nj- sh the I

. o voryehelming inportal\co of the polnt .;'tn the same iudero€nt
,i

albo quotscl anctllor docislon o'f tho / sarno coult in the caso

'/ lDndst-leportsd in (1978) 1SCC 4O5 "&l- 
ch nrns as

l' 
'2f3 Democracy is severT'morrt by tho pco!1o. ft is a

/,
continurll- Trartic:LD3iivc opel:ticrr ' :Io i n catrtcll"3::ti c, peri'o lic

-l
\

sr<erciso, fls 1ittte nt zr'n) irl \is multiiudor.markinS' hisvoto atths

iltl
\
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c+aJ- alrdit of his Parlianoni, ]lus lolitlcaJ- choj- ce

this pr:o:qy. i1J-thou;]r tl1o f'rtl llo uier of partipipative t-rc verr.m ent

raroly blo ssoms, the niui'rtlm cre'Jelrij.sl o f nonular '4ovornnent
)

is appea-1 to ihe 1eoplc afler overy ionr for a retleYral of
l

nnnfi rlonco - so vJo havc adtrlt frar,chise a'n C flenerrl- eIections
I

as consilttltionel g6mprrlslonsl The right of eloction is thc Very

\ussnrrro of tho Consti-tu-tion (Junius) .It ncods 1itt1e arnin€nt td
)1

ho111 that the heart of thc Psrlisr1cntary lysten is freo and fair
'il

elections perioclicall:r helC' basod on {du1-t fra-nchise r. althoufh
/

soclal. and econonic democracy may demard rnuch nore .
I
So 3.ar the quesllot of l-ocus stturdi of tbo potitionors'is

\.. I .- .. .. l

'concernsrL thors is tlo scopo of ar€urnon b against tho petittollsrc
)

aftet the colebrsted iudrmcnt in tho caso of !r. liiohiu cidin

L l

io*q*o - V3.- Bar'r,+adosh reported ir 49 tLR (AD) 1.
)

No,/1 tiro rsecond questicn is i'hether tlLis court call Frsrtt tho

man(lamus as prayod for' It a:ppoars both froh Arti cl" o 66 of tho

Congtltutionarrdal-sofromPooplasRoprosantalion0rder19T2that- //
\

therJ ie no provision covering the matters souf'lt for in this caso

s,ittce Larv is silont on this nattsr thsre is no di ffi cul- ty on tho pr:s

papt of thts coul't to pxol.i(Ls for propor guido-line'This queFtion

wag a.].so fllscusgsd in tho ceso reforrod to by Dr'Ka"na[ Hossslin as
,l

statod abovolt bas troon asssitsd that tho constit+tion contdnpl"ato
t\

1-d of s[pfrint ondento, dirdctlon and contrrcl of tho conr]uct of

olectionsiinthoslectionco'rmisaion.lhisreslonsibility'nay\,
,%
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povers, .Jrlties ond frll,Ictions of4any

, Io!enrling on tho clrlumsralldog.
'\ ,'f .,?o limltaticn3'at lcRrt Rre L3id ln its p)-enarr. chalacbcr

j-n the exorciso thercof . l.i r.st117, vjh en 1'arliatlef,lt of any Sljato i

Lgfislaturo has made vef id 1s\1 relarJing to ol in corurectlJn .ttn
oloctions\ tho Comnission, jnaff &ct j-rr onforiLrity rdth, rlot in uioInt-

, r9n o1, such pr:ov:sions brrt ,..irore ;.rch 1a.;r is silcn: ,irticLc 324 d.s all

roscrvoir of powcr to acl. l-o r .Lhc avo..rod prrn.os€ oI not clivordod

f rcm, Duahin4 forvrar.f a frec anC fa:ir olectlon ,r.j ih c\?cr]itio.ri.,,

( It ma;,' be moniionod,l.Lero Ltrat Articl,o J2 r1 of the Indie,r
constitrrtlcin ifr sirli-13.r to our Articlo 1rg of Lrha con:tituti\on .,10

, 
hold that it is lterfiissible for this Court to Eot Co !u1 itriCetinos a.r:\/
prayod for. The qusstion of ri,:ht to liflo^ vras af so cxa.nined in tho
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